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Court of Appeals of the District of Columbia. 


No. 3229. 

Jacob Weisberg, Appellant, 
vs. 

The United States. 


a Supreme Court of the District of Columbia. 

Criminal, No. 33540. 

• 

The United States, Plaintiff, 
vs. 

Jacob Weisberg, Defendant. 

United States of America, 

District of Columbia, ss: 

Be It Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Indictment. 

Filed in Open Court March 1, 1918. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, January Term, A. D. 1918. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Jacob Weisberg, late of the District aforesaid, on. to wit, 
the fourth day of January, in the year of our Lord one thousand 
nine hundred and eighteen, and at the District aforesaid, five hun¬ 
dred pounds of sugar, each pound thereof of the value of nine cents, 
and twelve certain bed coverings commonly known as and called 
quilts, each of the value of three dollars, of the goods, chattels and 
property of The Jacobs Transfer Company, a body corporate, then 

1—3229a 
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lately before feloniously stolen, taken and carried away, did, well 
knowing the same to have been so feloniously stolen, haken and 
carried away, with intent to defraud the said The Jacobs Transfer 
Company, a body corporate as aforesaid, the owner thereof, feloni- 
ouslv and unlawfully receive and buy; against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. ^ £ 

Attorney of the United States in and for 

the District of Columbia. 


(Endorsed:) Criminal No. 33540. United States vs. Jacob 
2 Weisberg. Receiving Stolen Property. Witnesses: John 
Chatt, James O. B. Gray, M. P., Ira Sheetz, M. P. A true Bill 
Chas. E. Henderson Foreman. 

Supreme Court of the District of Codumbia. 

Saturday, March 16", A. D. 1918. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Stafford presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance, and by his attorney, 
J. B. Stein, Esquire; whereupon the defendant being arraigned 
upon the indictment, the reading whereof he specifically waives, 
pleads not guilty thereto and for trial puts himself upon the country 
and the Attorney of the United States doth the like; and thereupon 
(by consent of the United States Attorney) the defendant is granted 
leave within five (5) days to withdraw said plea and demur to, or 
move to quash the said indictment as he may be advised. 

Friday, June 28", A. D. 1918. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Stafford presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited yesterday; whereupon the said 
3 jury upon their oath say that the defendant is Guilty in 
manner and form charged in the indictment. 

Supreme Court of the District of Columbia. 

Tuesday, July 2", A. D. 1918. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Stafford presiding. 

.******* 

i 
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Come as well the Attorney of the United States, as the defendant in 
proper person, according to his recognizance, and by his Attorneys 
H. E. Davis and J. B. Stein, Esquires; and thereupon the defendant’s 
motion for a new trial coming on to ho heard, is by the Court over¬ 
ruled, to which action of the Court the defendant" by his attorneys 
prays an exception which is noted; and thereupon it is demanded "of 
the defendant what further he has to say why the sentence of the 
law should not be pronounced against him, "and he says nothing 
except as he has already said; whereupon it is considered by the Court 
that for his said offense, the said defendant be taken by the Super¬ 
intendent aforesaid, to the Asylum and Jail aforesaid, whence he 
came, thence to the Penitentiary (as designated by the Attorney 
General of the United States) there to be imprisoned for the period 
of Three (3) years to take effect from and including the date of 
arrival at said Penitentiary; and thereupon the defendant by his at¬ 
torneys notes an appeal to the Court of Appeals of the District of 
Columbia, from the judgment of the Court in this case; whereupon 
the Court fixes the amount of bond for costs on appeal at One hun¬ 
dred ($100) dollars, and the bond for the appearance of the de¬ 
fendant at One thousand ($1000) dollars; whereupon the defendant 
enters into a recognizance in the sum of One thousand 
4 ($1000) dollars with M yer Rosenberg as surety, to forthwith 

surrender himself to the custody of the Marshal of this Dis¬ 
trict to be dealt with and proceeded against according to law in case 
the judgment appealed from shall he affirmed, or the appeal for any 
cause dismissed, or the judgment reversed and a new trial ordered, or 
if he, the said defendant depart the Court without leave. 


Memoranda. 

July 12, 1918.—Bond for Costs on Appeal filed. 

August 12, 1918.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Thursday, October 10", A. D. 1918. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Siddons presiding. 

******* 

Now comes here the defendant by his Attorneys H. E. Davis and 
J. B. Stein, Esquires; and prays the Court to sign, and make a part 
of the record his Bill of Exceptions taken during the trial of the case 
and submitted to the Court on the 12" day of August 1918, which is 
accordingly done, nunc pro tunc. 
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Assignments of Error. 

Filed October 26, 1918. 

******* 

The Court erred as follows: 

1. In permitting the witness Cliatt to testify to the alleged 
5 transaction by him with defendant respecting rolled oats on 
December 24,‘ 1917, as in and by the bill of exceptions appear- 

ing. 

2. In refusing to' give to the jury each of the instructions num¬ 
bered from II to IX, both inclusive, requested by defendant. 

3. In refusing to give to the jury the instruction numbered II 
requested by defendant, for that while upon the evidence defendant 
might be found guilty of larceny, or of embezzlement, of the goods, 
to-wit, sugar, described in the indictment, or of receiving the same 
after they had been embezzled, he could not properly be found guilty 
of receiving the said goods after they were stolen. 

4. In refusing to give to the jury the instruction numbered IX 
requested by defendant. 

5. In giving to the jury the portion of the charge respecting the 
getting into defendant’s possession and control of the sugar men¬ 
tioned in the indictment, indicated by defendant’s counsel at the 
conclusion of the charge. 

6. In refusing to charge the jury in this reject as requested by 
defendant's counsel at the conclusion of the Court’s charge, as indi¬ 
cated in and by the bill of exceptions. 

7. In permitting the jury to render a verdict of guilty upon the 
indictment, which charges defendant with having received two 
separate and distinct sets or classes of articles, respecting one of 
which there was no testimony offered or given in the case for sub¬ 
mission to the jury. 

8. In refusing to instruct the jury that upon the evidence, if 
guilty of any offense, defendant was guilty of larceny and not of 
receiving goods after they were stolen. 

HENRY E. DAVIS, 

J. B. STEIN, 

Attorneys for Defendant. 


6 Designation of Record. 

Filed October 26, 1918. 

******* 

The defendant, by his attorneys, designates the following to con¬ 
stitute the record on the appeal in the above-entitled cause. 

1. The indictment. * 

2. Defendant’s plea. 
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3. Verdict. 

4. Judgment. 

5. Defendant's appeal and memorandum of bond thereon. 

6. Memorandum of submission of bill of exceptions. 

7. Assignments of Error. 

8. This designation. 

HENRY E. DAVIS, 

J. B. STEIN, 

Attorneys for Defendant. 

7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 6, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 33540, Criminal, wherein The 
United States is Plaintiff and Jacob Weisberg is Defendant, as the 
same remains u}>on the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
14th day of November, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

8 In the Supreme Court of the District of Columbia, Holding 

a Criminal Term. 

Criminal, No. 33540. 

United States of America 
vs. 

Jacob Weisberg. 

Defendant’s Bill of Exceptions. 

At the trial of this cause on June 27 and 28, 1918, the Govern¬ 
ment, to maintain the issues on its part joined, offered and gave evi¬ 
dence as follows: 
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By John Chatt (colored): 

On direct examination: 

On January 4. 1918, was employed by Jacobs Transfer Company, 
had been so employed up to the present time about nine months, 
was employed to haul for them in different kinds of work. Is not 
verv w’ell acquainted with defendant, knows him by seeing him, had 
seen him around there about four or five months, maybe, passing by 
there. On January 4, 1918, had goods to deliver, but not a consign¬ 
ment of sugar that day, remembers an occasion when he had a con¬ 
signment of sugar to deliver, received by him from Jacobs transfer 
Company to be delivered to somebody in the city. Long before this 
time was passing by defendant’s place and defendant came out and 
asked him what he had on, it was two or three days before he was 
selling anything, and defendant said that anything lie had on, what 
he could get hold of, he, defendant, would buy; this happened the 
day he, witness, sold the sugar to defendant; sold 500 pounds of 
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or not, only by seeing him there. A\ hen he sold the sugar lie took 
it to the alley between E and F around back of the Continen- 
9 tal Hotel, a little store on the corner of the alley, doesn’t know 
whose store it is, defendant told him to take it there, and lie 
took it there and put the sugar in the store. Defendant paid him 
for the sugar at the junk shop after he took the sugar around, right 
after he delivered the sugar, about twenty minutes. 

Thereupon counsel for the Government, directing the attention 
of witness to a date when he had a consignment of rolled oats, asked 
witness the following question: “Did you have any business dealings 
with him on that occasion?” Witness answered, “Yes, sir; that was 
the 24th”—whereupon defendant by his counsel objected to any testi¬ 
mony about rolled oats upon the ground that there is nothing in the 
indictment about that, upon which the Court inquired of the witness 
“Was that before the sugar transaction?” to which the witness an¬ 
swered “Yes, sir; that was before the sugar,” and the Court said “It 
would be admissible on the ground of knowledge;” to which defend¬ 
ant by his counsel excepted and the same was noted by the Court. 

Whereupon witness proceeded: on the 24th of December, witness 
was hauling up by there and defendant came out and asked him 
what he had on, and witness told him a lot of rolled oats, and 
stopped in front of this place and when he stopped defendant asked 
him what he had on, and when he told defendant, defendant said 
that the rolled oats w’ere not worth very much to him and asked 
how many witness was going to let him have; witness asked how T 
many he wanted and defendant said about ten cases, and witness let 
defendant have ten cases of these rolled oats that he had on his 
wagon, and defendant gave him $5 for ten boxes with about ten in 
a case, that is about one hundred little cartons; the money witness 
received w as not turned over to his employer, and his employer never 
authorized him to sell these goods to defendant. Witness w T as 
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10 charged with the larceny of the goods described in the in¬ 
dictment herein and pleaded guilty thereof in this court. 

On cross examination: Is about 29 years old, has been in Wash¬ 
ington about live years or more, and employed by the Jacobs Trans¬ 
fer Company about nine months. The Transfer Company office is 
at the corner of 1st and Florida Avenue, Northeast, and the place 
where he saw defendant is down on New Jersey Avenue between D 
and E. Before the transaction about the rolled oats saw defendant 
three or four times on different days, did not have very much con¬ 
versation with defendant, had a little; the first occasion was before 
the rolled oats transaction, about a week before, and between the 
rolled oats transaction on December 24 and the date made in the 
indictment saw defendant maybe twice every day, passing back and 
forth in front of his place; defendant would stop him and he would 
stop and talk to defendant. It was before he sold him the rolled oats 
that defendant said he would take anything witness brought him; 
on some days he would pass there with nothing on and defendant 
would say it did not make any difference, “Anything you get bring 
it right here and I will buy it, whether it is stolen or not;” this was 
about the 10th of December, doesn’t know whether he had anything 
on the wagon then or not, he was going away from his place, doesn’t 
know where he was going at that time, had left the office, was driv¬ 
ing an automobile truck; defendant came up and asked him and he, 
witness, said,* “Well, I haven’t got anything now,” said “I ought not 
to sell this stuff,” just like that, and he didn’t have anything on 
there now, and defendant said, “It don’t make any difference what 
you get, bring it by here and I will buy it,” and then the transaction 
about the rolled oats followed. 

When carrying the sugar he got it from the Pennsylvania Depot 
at 4 1/2 and Virginia Avenue, had been sent down there to get it, it 
was a consignment of sugar that he was to take to 316 Louisiana 
Avenue; defendant stopped him before he went down to get 

11 the sugar, and then at that time, of course, he would not say 
that he did not know any better, but he knows better now, 

and he got the sugar on and came by and sold 500 pounds of it; did 
not carry the sugar back to the Jacobs Transfer place and deliver it 
from there, did not carry it anywhere except from the Depot up to 
defendant’s place, and told defendant he had this sugar and sold 500 
pounds of it for $18. Did not show defendant any paper at that 
time, did not have any paper in his hand, did not tell defendant 
that he had any paper, only told defendant that the stuff was not 
his, never told him whose it was. Was arrested for this at the Trans¬ 
fer Company’s office and taken to No. 2 Precinct, was questioned 
there by Detective Gray, did not tell Detective Gray that he had a 
ticket for the sugar, he had a ticket for it but did not have it in 
his hand, on the ticket was where it was to be delivered, did not tell 
Detective Gray that he had a ticket, Gray did not ask him anything 
about a ticket and he did not tell Gray about a ticket. It was his 
general duty when employed by Mr. Jacobs to deliver stuff at one 
place and another, grocery stores and other places from this truck. 
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Has not been sentenced yet, pleaded guilty in January and has been 
in jail ever since. 

On redirect examination: 

The quilts were not delivered at the same time that the sugar was, 
delivered the quilts there too, on a Monday, not on the same day, it 
was the next following week. Knows the man here produced before 
him and named Museter employed by the Jacobs Transfer Company; 
that man delivered the sugar to him at the Pennsylvania Depot, The 
automobile he was driving for the Jacobs Transfer Company had no 
name on it, did not say that defendant knew he was working for the 
Jacobs Transfer Company, defendant did not ask him, he never 
talked about the Jacobs Transfer Company to defendant, had never 
seen defendant around the Station when he was getting goods. 
12 On the occasion of any of these sales defendant did not see 
any checks witness had for the delivery of the goods, did not 
ask witness whose they were, witness did not tell him whose this par¬ 
ticular stuff was, or the rolled oats. 

By Joseph D. Jacobs: 

On direct examination: 

Is President of the Jacobs Transfer Company which- is a corpora¬ 
tion and does business here in the city. In January, 1918, a man 
named Chatt was employed by the Company. Recalls an occasion 
when some sugar was said to be missing; there was a consignment of 
sugar to B. Kotz, Kotz sent the Company a hill of lading for the 
Company to deliver it to him and the Company got it at the Station; 
he was not at the Station when this particular consignment of sugar 
arrived, Museter was there. Is not acquainted with defendant, only 
met him sinec he has been coming to Court; had a business transac¬ 
tion with defendant only on one occasion when defendant paid 
him for the sugar. That particular consignment of sugar was on 
Chatt’s delivery sheet, to be delivered at 621 Louisiana Avenue, the 
place of business of Kotz. The value of the five bags bought by de¬ 
fendant was $42.50. 

On cross-examination: 

The sugar, was consigned to 6. Kotz and Company on Louisiana 
Avenue between 6th and 7th Streets; Chatt was sent to the Freight 
Station to haul it, the Company has teams working at each railroad 
and Chatt had one of the teams working at the Pennsylvania Rail¬ 
road. Kotz had the hill of lading, he turned it over to the Company 
for delivery and the Company turned it over to the Railroad; Kotz 
paid for the sugar, received the bill of lading and then sent the bill 
of lading to the Company to give its man at the Pennsylvania Depot 
for delivery. The Company’s truck happened to go down there to 
get the sugar because the Company has men who work there all the 
time to deliver freight; the Company does Kotz’s hauling, all 
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13 his freight comes to the railroad; this was an order shipment, 

he brought it down to the Company’s man to bring it up be¬ 
cause lie could not get it without the bill of lading; this is the course 
of business, he was not there when the sugar was delivered and never 
saw it until it was in Court. 

By Louis Museter: 

On direct examination: 

Has been employed by the Jacobs Transfer Company over a year, 
was so employed on the 4th of January of this year, remembers the 
sugar incident when there was some question about certain sugar 
being lost; had an order shipment for Kotz and Fetterman on Louis¬ 
iana Avenue, for fifty bags of sugar; loaded thirty bags on Chatt on 
the first load, he returned shortly, in about three quarters of an 
hour, and claimed they were five bags short; gave Chatt the balance. 
The sugar he gave Chatt on both of these trips he, witness, got from 
the Pennsylvania Depot, had to sign for them by the delivery clerk, 
there were delivery clerks that counted the sugar before they de¬ 
livered it to him. Witness was down there representing the Jacobs 
Transfer Company. 

On cross-examination: 

Had as his authority to get the sugar a bill of lading from Kotz 
and Fetterman, calling for fifty bags of sugar; had to go upstairs in 
the cash room and get a bill for the sugar, then presented the bill 
to the delivery clerks who counted the sugar and he signed for the 
bags and loaded them on Chatt; gave Chatt the fifty bags in two 
loads, one-of thirty bags and the other of twenty bags. This was 
sugar of Kotz and Fetterman that he was sending to be delivered to 
them, each bag was marked with their name, for Kotz and Fet¬ 
terman. 

On redirect examination: 

By saying that the bags were marked he means stencilled, the 
name was stencilled on each bag; there was no other name marked 
on any of the bags besides that, only “0. N.,” the name of the Jacobs 
Transfer Company was not indicated on them. 

14 By James 0. B. Gray: 

Is the officer who arrested defendant. Had a conversation with 
defendant at the time of his arrest; defendant at first denied that he 
knew anything of the sack of sugar found in his store, this occurred 
on the way from the junk shop to No. 6 Police Station; at No. 6 
Police Station after some reflection defendant told him he had 
bought the sugar and had paid $40 for the five sacks, later on he 
said he had paid $19 for the five sacks. Witness saw the empty 
sack and one of the sacks containing sugar in defendant’s store at 
44 McCullough St., N. W.; found one sack shown him at defend- 
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ant's place, another sack shown him was taken from the cellar at 
*kn I Street N E. that is not defendant’s place, not his residence. 
After he had taken defendant to the Second Precinct asked de¬ 
fendant what he had done with certain other articles that lie admitted 
having bought, a bale of quilts; asked whether or not he had bought 
these quilts, and defendant said he bad bought a bale of quilts 
which he thought at the time might have been raw cotton, done up 
in burlap; he claimed that be bought the sugar and the quilts from 
Chatt, said that lie paid $5 for the quilts. 

l?v Ira Sheet/ (Police Sergeant): 

After defendant was arrested he admitted that the two hags in 
Court, one taken from his store and the other taken from .121 1 
Street* N. E., were two of the bags of sugar that he bought from 
Chatt * he said that he paid Chatt $19 for five bags but Chatt said 
that it was $18 that he paid; and there the Government rested. 

And thereupon, to maintain the issues on his part joined the de¬ 
fendant offered and gave evidence as follows: 


Bv Himself : 

On direct examination: 

Is the defendant in this case, lives at 44 McCullo-gh Street, North¬ 
west, is in the grocery business there, has no other place of business, 
is onlv just working out. Has no relation to any junk business on 
New Jersey Avenue between D and E Streets, doesn’t work 
15 at a junk shop there, is working at a junk shop on 1st Street 
between E and F, has worked there since last May; before 
that was not working at any junk shop, has just been peddling 
around the streets; still works at the junk shop, his wife conducts 
the grocery store; has had the grocery store seven years. Can 
neither read nor write English. Heard the testimony of Chatt; saw 
him onlv one time when he came over to the junk shop and brought 
a ticket and said that witness’s wife sent him for the sugar, that she 
had no money to pay for it, and he brought a slip for $19, and said 
witness’s wife sent him; can tell figures, but cannot read or write, 
and his wife sent Chatt to the junk shop because she didn’t have any 
money, and he gave Chatt a $20 bill and Chatt gave him $1. The 
first time he saw Chatt was when he brought the sugar ; did not at 
any time tell Chatt that he would buy anything from him that he 
would bring around, only saw him when he brought the sugar; at 
that time witness had orders outstanding for sugar with one Mazo 
whose place is on Louisiana Avenue between 6th and 7th, andjme 
Young whose place is on Pennsylvania Avenue between 6th and 7th; 
none of this sugar had been delivered at that time. Gave Chatt 
$19; Chatt said his wife didn’t have any money and sent him to the 
junk shop and he paid Chatt over there; when he paid Chatt $19, 
his idea in paying that exact amount and no more was, sometimes 
they just sent the bill for the delivery of the goods, and then they 
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would send a bill later for the goods; Chatt did not tell him that the 
sugar did not belong to him, he said that it belonged to the delivery 
place and he was just delivering sugar. The sugar was worth about 
$19 a sack, he knew that at the time he was paying Chatt $19, in 
paying the $19 did not consider that he was paying for the sugar, 
only considered that he was paying for the delivery, didn’t know 
what it was but Chatt told him it was from the delivery place and 
he would get a ticket for $19, and he paid Chatt. At this time did 
not have any sugar in stock at his store and had these two 
lb orders for sugar outstanding, ordered sugar from Mazo and 
Young and another man; thought at first if the sugar would 
come he would take it, but Chatt only showed him a ticket for $19 
and he paid it; his orders for sugar had been outstanding in De¬ 
cember. Told Officer Sheetz that he had paid Chatt $19. Respect¬ 
ing Officer Gray, Gray came over to the junk shop and asked him 
if he bought the sugar, and he told Gray yes, did not tell him that 
he had bought the sugar but that the boy had brought him the sugar 
and the hoy said in front of Gray that he did bring him, witness, a 
ticket ; did not tell Gray that he did not know anything about it, 
knows nothing about it only the hoy brought him a ticket for $19 
and he paid him the $19. He did not store the sugar anywhere, 
when he first learned of the sugar it was in the store, and it was there 
when the detectives got it. Chatt brought the sugar first to the store 
and came over after the money; his wife had no money to pay Chatt 
and told him to carry the sugar around and come back and witness 
would pay him for it. Didn’t know from what Transfer the sugar 
was, did not know at the time he was dealing with Chatt that Chatt 
had stolen the sugar or was stealing it. Has never been in any 
trouble of any kind before, was born in Russia, has been in this 
country eleven years, is thirty years old, and registered for military 
service and is not yet drafted. 

On cross-examination: 

The first time he saw Chatt was the day he came to him and he 
gave Chatt $19; Chatt exhibited a ticket only marked $19 and told 
him his wife sent him, Chatt, over to get $19; Chatt had the sugar 
with him, said his, witness’s wife sent him over to where he, wit¬ 
ness worked, that witness should pay him for the sugar, and wit¬ 
ness told him to carry it around to the store and he would pay him, 
Chatt; saw the sugar before it went around to his house. Had an 
order for sugar with Mazo for five sacks and with Young, the same, 
never got any sugar from either. Doesn’t know whether Chatt 
drove for the company that delivered for Mazo or for the 
17 company that delivered for Young, Chatt just told him that 
he drove for the delivery place. His boss is a man by the 
name of Weitz, is employed by him at the junk shop. First saw 
Chatt when he came to the junk shop, his wife sent Chatt down 
there, and Chatt told him that the sugar belonged to some delivery 
place, and then the sugar was at his store when the detective came, 
didn’t have any sugar anywhere else; had sold some of the sugar 
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and the detective took the rest; gave his boss two sacks, sold two 
sacks, and at the time he was arrested there was one sack in his store. 

When Officer Gray first came and asked him if he had bought any 
sugar from Chatt he didn’t deny that he had bought anything at all 
from Chatt, did not deny everything at first and then admit that he 
had bought sugar and tell Gray he had paid $40 for it; this was the 
only time he saw Chatt, and Officer Gray asked him if he bought 
rags, and he told Gray that he bought rags from different people but 
he did not know whether that was the hoy or not, did not tell Gray 
that he had bought something from Chatt, only sugar. 

On redirect examination: 

Was arrested on a Thursday, could not tell how long it was after 
the sugar transaction, it was later than a few days after. 

By George Silverstone: 

Is chief Rabbi of the Orthodox Hebrew Church in Washington; 
has lived in Washington twelve years; knows defendant who belongs 
to the same congregation with him, knows defendant’s reputation for 
honesty and integrity, which is good, and for fair dealing; defendant 
has a good reputation as an honest, upright man. 

And there the defendant rested. 

And thereupon the Government, further to maintain the issues 
on its part joined, offered and gave evidence in rebuttal as follows: 

Bv Officer Gray : 

•j 

Besides what he told when he was on the stand before, de- 
18 fendant said one other thing; in No. 6 Police Station defend¬ 
ant asked him what his collateral fine would be; he told de¬ 
fendant that a real estate bond would probably be required; defend¬ 
ant said, “So help me God” or “Honest to God, I will never do it 
again.” 

And there the Government again rested. 

And thereupon the defendant, further to maintain the issues on 
his part joined, offered and gave evidence in surrebuttal as follows: 

By Himself: 

He said no such thing as what Officer Gray stated, that, honest to 
God, he would never do it again. 

I 

Bv Max Mazo : 

w 

On direct examination: 

Has been living in Washington about thirty years, is a wholesale 
grocer at 628 Louisiana Avenue, knows the defendant; in the month 
of December, 1917, defendant asked for some sugar, five bags of 
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sugar, he didn’t place any order; witness didn't deal in sugar at that 
time, didn’t have any sugar, but defendant asked for it, and he 
promised to deliver to defendant some sugar if he had any; defend¬ 
ant dealt with him quite a while. 

On cross-examination: 

Respecting the distance of his place of business from that of de¬ 
fendant, defendant lives somewhere Northwest, here in the city; he 
was in a little alley back there once, now they have got the depot 
back there; witness doesn’t remember exactly but used to have 
drummers and didn’t go himself. 

Thereupon the defendant again rested. 

The foregoing is the substance of all of the evidence offered and 
given at. the trial. 

And thereupon the defendant by his attorney prayed the Court to 
give the following instructions to the jury: 

I. 

“You are instructed that in order to convict the defendant under 
the indictment in this case you must find from the evidence (1) that 
the articles alleged to have been received by the defendant had 
previously to his receiving them been stolen, as alleged, (2) 
19 that at the time of their so having been stolen, the said 
articles were the property of the Jacobs Transfer Company, 
a body corporate, and (3) that at the time of his so receiving the 
said articles, the defendant knew them so to have been stolen; and 
if you fail to find any one of the said facts from the evidence, beyond 
a reasonable doubt, your verdict should be not guilty. 

II. 

“You are instructed that upon the whole evidence in the case your 
verdict should be not guilty. 

III. 

“The jury is further instructed that if they find from the evi¬ 
dence that defendant had previously placed an order or orders for 
sugar with his wholesalers, and that when the defendant received the 
sugar in question from the driver, Chatt, he honestly believed that 
same was delivered to him pursuant to the order or orders for sugar 
heretofore placed by him, then the jury must acquit the defendant, 
regardless of the price the defendant paid the driver upon the de¬ 
livery of the sugar. 

IV. 

♦ 

“The jury is instructed as a matter of law that it must acquit the 
defendant, unless they are convinced from the testimony in this case 
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beyond a reasonable doubt that he, the defendant knew the sugar to 
have been stolen at the time it was delivered to him by Hiatt, the 
driver And the fact that the defendant paid the driver only ifl.MK) 
upon the delivery of the sugar, is not (standing alone) suthieent in 
law to constitute guilty knowledge on the part ot the defendant, or 
that the defendant had knowledge that the sugar was stolen. 


V. 


Ill 


20 


“The jury is further instructed that the testimony of the colored 
an named Chatt, is that of a confessed criminal and such evi¬ 
dence is generally regarded to he of doubtful integrity, and 
therefore should only he received by you with the greatest 

caution. 


VI. 

“The jury is further instructed that the testimony of the colored 
driver Chatt, is that of an accomplice and confessed criminal, and 
although conviction may be had upon Ins uncorroborated testimony 
if you find that to he so, nevertheless, such evidence is ot doubtful 
integrity and should he received by you only with the greatest cau- 

tion. 

VII. 

“The jury is instructed as a matter of law, the fact that defendant 
purchased or received the sugar in question, and paying there or a 
sum much below their real value, is not enough standing alone for 
you to say that the defendant knew or ought to have known that the 
sugar was stolen when it was delivered to him. 


VIII. 

“The jury is further instructed that the evidence of good character 
of the defendant, when proven, is like any other testimony, an 
should therefore be considered by you for the purpose of negativing 
guilty knowledge on the part of the defendant, or that he knew the 
sugar was stolen at the time he recei\ed it. 

IX. 

“You are instructed that if you find from the evidence that the 
witness Chatt, as the servant of the Jacobs Transfer Company, re¬ 
ceived a load of sugar consisting of thirty or twenty bags, for de¬ 
livery to another, and before making such delivery sold to the 
defendant five bags from such load and was paid therefor by the de¬ 
fendant, and at the time of such sale and upon its being made the 
defendant directed the said Chatt to deliver the said five bags at the 
store of the defendant, which the^ said Chatt thereupon did, 
21 your verdict should be not guilty.” 
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And the Court granted the prayer of the defendant as to the 
first of the said instructions and gave" the same to the jury but refused 
the said prayer as to each of the other of the said instructions and 
declined to give any of them to the jury, to which action of the 
Court the defendant by his counsel in each instance excepted, and 
the Court noted the same in its minutes. 

And thereupon the Court of its own motion charged the jurv as 

f* 1| ^ M 1/ K 

follows: 

“Gentlemen of the Jury: In this case the defendant is charged 
with having received 500 pounds of sugar, each of the value of nine 
cents, and also certain other articles, which according to the evidence 
were received, if received at all, at another date, so that we shall not 
treat those as any part of the offense described in the indictment 
Then it describes the sugar as having lately before been feloniously 
stolen, taken and carried away. It describes the sugar as belonging 
to the Jacobs Transfer Company, and the sugar as having been stolen 
from the Transfer Company before it was received by the defendant, 
and then charges that at the time he received it he knew that it had 
been so stolen. 

“I granted the instruction that has been read in your hearing, that 
to convict the defendant you must find, first, that the articles alleged 
to have been received by the defendant previously to his receiving 
them had been stolen as alleged, and that at the time of their having 
so been stolen they were the property of the Jacobs Transfer Com¬ 
pany, a body corporate; and, third, that at the time of his so re¬ 
ceiving them defendant knew them to have been stolen. Those are 
the three essential elements of this offense. So far as the title 
22 to the sugar is concerned, no serious contention is made about 
that, that there was a special title in Jacobs Transfer Com- 
pany, and I understand that there is now no question that it was a 
body corporate. 

“There is a question of law involved in the case with which the 
Court may have to deal later should you find the defendant guilty, 
but if you should find him not guilty, of course that would end the 
case. That question is one with which you will have nothing to do. 
It is one whether, even as the Government's evidence tends to show 
the case in its most favorable light to the Government, the case is 
not one of larceny instead of the offense of receiving stolen goods. 
If you find the defendant guilty, under the law as I give it to you, 
that question is one that will receive further consideration from the 
Court. But there is another question involved, even in the view 
upon which I am to submit the case to you, and that is as to when 
the defendant did receive these bags of sugar, and I leave that to 
you, as a matter of fact. If he received them into his control and 
possession at the time when he told Chatt to take them around to his 
store then he is not guilty of receiving stolen goods, because he 
would be guilty of larceny instead. If he did not receive them at 
that time and received them only later, when they were left at his 
store and paid for by him, then you will consider the question 
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whether at that time when they were left at his store and paid for 
by him he had knowledge that they had been previously stolen 

“Did he take them into his control at the time he told Chatt to 
drive around and leave them at his store? Did he take the dominion 
over them at that time, so that if they had been honest dealers and 
lie had been the owner of the property the title would then have 
passed to the defendant? Or were they not received by him 
2d until afterwards, when they were left at the store.'' what 
was the fair understanding between them ? A ou may decide 
that question of fact, and if you decide that they were actually re¬ 
ceived by the defendant when he was talking with Chatt about it, 
before they were taken around to the store, then they were not stolen, 
upon the evidence, until after that, they had not been previously 
stolen, and if he was guilty of anything he would be guilty as the 

thief—-as much the thief as Chatt himself. 

“But for the purposes of the present trial, treating the case as I 
have suggested to you, you will decide whether these goods were 
stolen from the Jacobs Transfer Company by Chatt and whether 
thev were delivered to and received by the defendant, and whether 
at the time they were received by the defendant they had previously 
been stolen and were known by the defendant to have been stolen at 
the time he so received them. And if you find those three^ essen¬ 
tials vou would find the defendant guilty that is, if you find all 
those" matters established beyond a reasonable doubt. If there is 
any reasonable doubt as to any one of the propositions you will find 
the defendant not guilty. If you find him not guilty of this charge, 
of course he can be indicted again, for larceny of these goods, a dif¬ 
ferent offense, and tried for that. 

“So you are under no obligation to stultify yourselves or find any 
differently from what you really believe the facts to be. Simply find 
the fact to be as you believe it on the evidence, and that is all the 
responsibility you have. 

“There are "some other points of law that I will not charge you 
upon. You will keep in mind the law as to the th* burden of proof 
and measure of proof, of course, the presumption, as it has been 
given to you in other cases frequently; and as to the good reputation 
of the defendant, if you find that he had sustained a good reputa¬ 
tion up to that time, you can weigh that like other evidence 
24 in the case. It is evidence bearing on the question of 
whether he received these goods knowing them to be stolen, 
and what weight you shall give to it you can decide. 

“So far as Chatt’s testimony is concerned, he is a confessed crim¬ 
inal, of course; he admits that he stole these goods, and whenever 
the complaining witness so testifies, the jury are to receive his testi¬ 
mony with caution because of his admitted bad character. The jury 
may convict upon the uncorroborated testimony of such a wdtne6S 
if they believe it beyond a reasonable doubt to be true; but the bet¬ 
ter rule is to require corroboration of the testimony of such a wit¬ 
ness. In this case are there corroborating circumstances, and does 
the testimony of the witness in connection with the circumstances, 
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and the testimony of other witnesses in the case, such as that of the 
officer, convince you beyond a reasonable doubt that the defendant 
did have knowledge that the goods were stolen when he received 
them? If so, of course upon that point you would be bound to find 
against him. The weight that you would give to the testimony of 
Chatt is entirely for you, keeping in mind what I have said. 

“The amount paid by the defendant for the sugar, 1 am asked to 
tell you, is not alone sufficient to justify you in finding that he 
knew the goods had been stolen. But he says that the $19 was paid 
for the freight bill, he supposed, or something of that sort; so that 
he does not admit that he paid anything for the goods themselves, 
as I understand him; whereas the testimony on behalf of the Gov¬ 
ernment is that he paid $18 for the sugar. But that is so connected 
with the other testimony as to how the transaction occurred that it 
is difficult to separate that matter of price out from the other testi¬ 
mony. But the amount paid by a receiver is important of 

25 course as evidence. The importance of it is all for the jury. It 
is material as evidence, I ought to say, with reference to 

whether he acted in good faith, and you will give the matter of the 
price paid for the sugar, if you find that he paid $18 for the sugar, 
you will determine and give to that evidence such weight as vou 
think it is entitled to. 

“That is all I have in mind to say to you.” 

And thereupon the following occurred: 

“Mr. Davis: May it please your Honor, in accordance with the in¬ 
dication made before your Honor began, we wish to reserve an ex¬ 
ception to that portion of your Honor’s charge dealing with the prop¬ 
erty Sifting into the control and possession, as your Honor expressed 
it, of the defendant, and his taking dominion over the article at the 
time, and especially to the expression “actually received,” because it 
may import to the jury the idea of actual physical receipt by the de¬ 
fendant. And the suggestion I would make in that connection is 
that the jury be told that if it finds from Jhe evidence that at the 
time related by Chatt there was a passage from him to the defendant 
of such a right to the sugar as that the defendant had the right to 
direct its being carried to and put in a given place, that constituted 
on the part of the defendant a receipt of the articles and that if the 
jury shall find in accordance with this suggestion, it must find that if 
guilty of any offense the defendant is guilty,of larceny and not of 
receiving goods after they were stolen. 

“And I must apologize to the Court for omitting to call the Court’s 
attention when arguing the motion to instruct, which I had intended 
to do, but in the confusion of passing from one court room to another 
so frequently this morning it escaped me—and that is that the Court 
should consider whether upon this indictment there can be 

26 any verdict at all, in view of the fact that all of these arti- 
cles—there are two different sets of articles alleged to have 

been received as part of the same transaction, and it is clear that one 
ot the sets of articles is eliminated from the case as the subject of 

2—3229a 
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contention and it is a grave question whether in the light of the 
testimony a verdict upon this indictment, which I insist would be 

general, if guilty, can stand. , 

“The Court: \ (lo not think I will modify the charge. 

“Mr. Davis: I except, if your Honor please, as to each matter in¬ 
dicated. . 1 „ 

“The Court: An exception will be noted. 

All the foregoing proceedings were had and exceptions taken and 
noted before the jury retired to consider of its verdict. And the de¬ 
fendant, by his attorney, prays the Court to sign this, his hill of ex¬ 
ceptions, to have the same force and elfect as to each of the said ex¬ 
ceptions as though each were set forth in a separate bill of exceptions, 
which is granted; and the Court accordingly signs this the defend- 
ant’s bill of exceptions, to have the force and effect aforesaid, now 
for then this 10th dav of October, 1918. 

lor then, tms WENDELL P. STAFFORD, Justice, 

John E. Laskey, Esq., U. S. Attorney, D.C. 

De\r Sir: The bill of exceptions in U. S. v. Weisberg, of which 
the foregoing is a copy, will be submitted for settlement and signa¬ 
ture, on Thursday, August 15, 1918, at 10 o’clock, A. M. 

Respectfully, HENRY E. DAVIS, 

J. B. STEIN, 

Attys. for Deft. 

August 5, 1918. 

Settled by consent. . _ 

JAS. J. O’LEARY, 

Ass’t U S. A tty., for the Government. 
HENRY E. DAVIS and 
J. B. STEIN, 

Attys. for Defendant. 

27 [Endorsed:] United States vs. Jacob Weisberg. Henry E. 

Davis, Attorney and Counsellor at Law, Jenifer Building, 
Washington, D. C. Removed to Wilkins Building. 

Endorsed on cover: District of Columbia Supreme Court. No. 
8229 Jacob Weisberg, Appellant, vs. The United States. Court 
of Appeals, District of Columbia. Filed Nov. 22, 1918. Henry W. 
Hodges, clerk. 






